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sufficient data and rationale to permit
evaluation (see 1.502).

[64 FR 72419, Dec. 27, 1999, as amended at 69
FR 34241, June 18, 2004; 70 FR 11743, Mar. 9,
2005; 75 FR 34283, June 16, 2010]

25.105 Determining reasonableness of
cost.

(a) The contracting officer—

(1) Must use the evaluation factors in
paragraph (b) of this section unless the
head of the agency makes a written de-
termination that the use of higher fac-
tors is more appropriate. If the deter-
mination applies to all agency acquisi-
tions, the agency evaluation factors
must be published in agency regula-
tions; and

(2) Must not apply evaluation factors
to offers of eligible products if the ac-
quisition is subject to a trade agree-
ment under Subpart 25.4.

(b) If there is a domestic offer that is
not the low offer, and the restrictions
of the Buy American statute apply to
the low offer, the contracting officer
must determine the reasonableness of
the cost of the domestic offer by adding
to the price of the low offer, inclusive
of duty—

(1) 6 percent, if the lowest domestic
offer is from a large business concern;
or

(2) 12 percent, if the lowest domestic
offer is from a small business concern.
The contracting officer must use this
factor, or another factor established in
agency regulations, in small business
set-asides if the low offer is from a
small business concern offering the
product of a small business concern
that is not a domestic end product (see
Subpart 19.5).

(c) The price of the domestic offer is
reasonable if it does not exceed the
evaluated price of the low offer after
addition of the appropriate evaluation
factor in accordance with paragraph (a)
or (b) of this section. (See evaluation
procedures at Subpart 25.5.)

[64 FR 72419, Dec. 27, 1999, as amended at 79
FR 24209, Apr. 29, 2014]

Subpart 25.2—Buy American—
Construction Materials

25.200 Scope of subpart.
(a) This subpart implements—

48 CFR Ch. 1 (10-1-14 Edition)

(1) 41 U.S.C. chapter 83, Buy Amer-
ican;

(2) Executive Order 10582, December
17, 1954; and

(3) Waiver of the component test of
the Buy American statute for acquisi-
tions of commercially available off-
the-shelf (COTS) items in accordance
with 41 U.S.C. 1907.

(b) It applies to contracts for the con-
struction, alteration, or repair of any
public building or public work in the
United States.

(c) When using funds appropriated or
otherwise provided by the American
Recovery and Reinvestment Act of 2009
(Pub. L. 111-5) (Recovery Act) for con-
struction, see Subpart 25.6.

[74 FR 2722, Jan. 15, 2009, as amended at 74
FR 22810, May 14, 2009; 79 FR 24209, Apr. 29,
2014]

25.201 Policy.

Except as provided in 25.202, use only
domestic construction materials in
construction contracts performed in
the United States.

25.202 Exceptions.

(a) When one of the following excep-
tions applies, the contracting officer
may allow the contractor to acquire
foreign construction materials without
regard to the restrictions of the Buy
American statute:

(1) Impracticable or inconsistent with
public interest. The head of the agency
may determine that application of the
restrictions of the Buy American stat-
ute to a particular construction mate-
rial would be impracticable or would be
inconsistent with the public interest.
The public interest exception applies
when an agency has an agreement with
a foreign government that provides a
blanket exception to the Buy American
statute.

(2) Nonavailability. The head of the
contracting activity may determine
that a particular construction material
is not mined, produced, or manufac-
tured in the United States in sufficient
and reasonably available commercial
quantities of a satisfactory quality.
The determinations of nonavailability
of the articles listed at 25.104(a) and
the procedures at 25.103(b)(1) also apply
if any of those articles are acquired as
construction materials.
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